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STATEMENT OF THE CASE

Nature of the Case
Ezekiel Jedidiah Hulse appeals from the Order Revoking Probation, wherein the
district court revoked Mr. Hulse's probation and executed a unified four-year sentence,
with two years fixed, and the district court's order partially denying his motion for credit
for time served. Mr. Hulse contends that the district court erred when it partially denied
his Motion for Credit for Time Served and abused its discretion when it failed to sua

sponte reduce the length of his sentence upon revocation of his probation.

Statement of the Facts and Course of Proceedings
On May 28, 2009, Mr. Hulse was involved in an altercation with his girlfriend,
Crystal

Scheffers.

(Presentence

Investigation

Report (hereinafter,

PSI),

p.2.)

Ms. Scheffers alleged that Mr. Hulse hit her and struck her in the forehead with a plastic
M&M figurine.

(PSI, p.2.) Mr. Hulse was charged with one felony count of domestic

battery. (R., p.32.) Pursuant to a plea agreement, Mr. Hulse pleaded guilty to domestic
battery and, in return, the State agreed to recommend a suspended sentence of four
years, with two years fixed, and placement on probation.

(Tr. 7/17/09, p.5, Ls.7-18.)

Mr. Hulse agreed to not argue for less and waived his right to appeal the sentence or
file an Idaho Criminal Rule 35 (hereinafter, Rule 35) motion. (Plea Agreement, attached
to PSI, p.4.) The district court accepted Mr. Hulse's guilty plea. (Tr. 7/17/09, p.11, Ls.910.)
Thereafter, the district court imposed a unified sentence of four years, with two
years fixed, and placed Mr. Hulse on probation for four years. (Tr. 11/5/09, p.15, Ls.2125, p.16, Ls.1-17.)
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After a period of probation, Mr. Hulse's probation officer filed a Report of
Probation Violation, alleging that Mr. Hulse had consumed alcohol and attempted to
contact Ms. Scheffers. (R., pp.87-91.) Mr. Hulse admitted to drinking and to contacting
Ms. Scheffers.

(R., pp.99-100.)

On February 19, 2010, the district court revoked

Mr. Hulse's probation, executed the original sentence of four years, with two years fixed,
and retained jurisdiction for 180 days. (Tr. 2/19/10, p.14, Ls.1-8.)
On September 3, 2010, following Mr. Hulse's successful rider, the court resuspended the sentence and placed Mr. Hulse on probation for three years. (Tr. 9/3/10,
p.11, Ls.6-9.)
On June 21, 2012, Mr. Hulse's probation officer filed a Report of Probation
Violation. (R, pp.142-144.) On July 30, 2012, the probation officer filed an Addendum
to the Report of Probation Violation. (R., pp.151-155.) An evidentiary hearing was held
on December 7, 2012 and the court found that Mr. Hulse was in violation of his
probation for consuming alcohol, not obeying his probation officer's instructions by living
with his new girlfriend, Brady, and subsequently violating state law by having contact
with Brady in violation of a no-contact order. (Tr. 12/7/12, p.67, Ls.7-25, p.68, Ls.1-13.)
On March 1, 2013, the district court revoked Mr. Hulse's probation and executed
the underlying sentence of four years, with two years fixed. (Tr. 3/1/13, p.16, Ls.5-9.)
Mr. Hulse filed a timely appeal of his sentence on April 10, 2013. (R, pp.244-246.) 1
On June 17, 2013, Mr. Hulse filed a Motion for Credit for Time Served.
(R., pp.262-263.) 2

The district court issued an Order on Motion for Credit for Time

Mr. Hulse filed two Rule 35 motions seeking a sentence reduction on March 12, 2013
and April 15, 2013 respectively, which were denied by the district court on
November 20, 2013. Mr. Hulse is not appealing the denial of his Rule 35 motions.
2 The court, in its Order on Motion for Credit for Time Served, stated that the Motion for
Credit for Time Served and accompanying affidavit were filed on August 15, 2013.
1

2

Served, granting Mr. Hulse credit for 567 days. (Order on Motion for Credit for Time
Served.)3 Mr. Hulse is appealing the court's decision to not grant him credit nine days
credit for September 4, 201 O through September 6, 2010. 4 Although the district court
had determined that Mr. Hulse would be placed on probation on September 3, 2010,
Mr. Hulse was not released from custody until September 16, 2010 because he was
waiting for housing to become available. (R., pp.115-116, 123-130.)

However, the copies received by the State Appellate Public Defender's Office are
stamped as filed on June 17, 2013. It is clear from the court's description, however, that
they are the same documents. It is unclear whether the court's date is incorrect or
whether Mr. Hulse simply filed the same documents twice. Although the Motion for
Credit for Time Served is included in the record on pages 262-263, the affidavit is not.
Mr. Hulse, therefore, filed a Motion to Augment the Record to include the Motion for
Credit for Time Served and accompanying affidavit that were filed on June 17, 2013
contemporaneously with this brief.
3 A Motion to Augment the Record with the Order on Motion for Credit for Time Served
is filed contemporaneously with this brief.
4 Mr. Hulse is not appealing the district court's denial of his additional requests for credit
for time served in sections 5, 6, 9, 10, 11, and 12 of his June 17, 2013 Motion for Credit
for Time Served Affidavit.
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ISSUES

1.

Did the district court err when it partially denied Mr. Hulse's motion for credit for
time served?

2.

Did the district court abuse its discretion when it failed to sua sponte reduce
Mr. Hulse's sentence of four years, with two years fixed, upon revoking his
probation?

4

ARGUMENT
I.
The District Court Erred When It Partially Denied Mr. Hulse's Motion For Credit For
Time Served
Mr. Hulse asserts that the district court erred when it partially denied his request
for credit for time served. Mr. Hulse is appealing the court's decision to not grant him
credit for the time he was in custody between September 4, 2010 and September 16,
2010 awaiting the disposition of his probation violation.

A defendant is entitled

to credit for periods of incarceration prior to disposition of a probation violation
allegation, which were not served voluntarily as a condition of probation.

I.C. § 19-

2603; State v. Lively, 131 Idaho 279, 280, 954 (Ct. App. 1998).
Here, the denial of Mr. Hulse's request for credit for time served appears to be a
result of a factual error. The district court erroneously found that Mr. Hulse had been
released from custody on probation on September 3, 2010. (Order on Motion for Credit
for Time Served.)

Although the Idaho Supreme Court Data Repository states that

Mr. Hulse was ordered released on September 3, 2010, he was in fact not released until
September 16, 2010.
Factual determinations made by a trial judge will be set aside if they are clearly
erroneous. State v. Campbell, 104 Idaho 705, 711 (1983). A finding will not be deemed
"clearly erroneous" unless, after reviewing the entire evidence, the appellate court is left
with the definite and firm conviction that a mistake has been committed.

United

States v. Gypsum Co., 333 U.S. 364, 395 (1948), see a/so State v. Moulds, 105 Idaho

880

(Ct.

App.

1983)

(standard of clear error applies

to

an

essentially

determination which does not impinge directly upon a fundamental right).

5

factual

According to the minute order for the September 3, 2010 proceeding after the
district court stated its intention to suspend Mr. Hulse's sentence and place him on
probation, Mr. Hulse's probation office informed the court that there was no funding to
{R., pp.115-116.) 5

place Mr. Hulse in the Payette Motel.

The probation officer

requested that Mr. Hulse remain in custody until housing became available and the
court granted this request, as evidenced in the "Special Conditions" portion of the
minute order where the court stated, ''The defendant will not be released from Payette
County Jail until adequate housing is available." {R., p.116.) An Order of Probation
was generated on September 9, 2010, but it was not signed by Mr. Hulse or a witness.
A Supplemental Order of Probation was filed on September 15, 2010. (R., pp.123-126.)
Mr. Hulse, the district judge, and a witness signed and dated the Supplemental Order of
Probation on September 15, 2010. (R., p.126.) Mr. Hulse also signed his Agreement of
Supervision on September 15, 2010. (R., pp.127-129.) According to Mr. Hulse's sworn
affidavit, he was not released from custody until September 16, 2010, the day following
the signing of his Supplemental Order of Probation. (Affidavit of Defendant, June 17,
2013.)

Therefore, Mr. Hulse is entitled to credit up to, and potentially including,

September 16, 2010.
Because Mr. Hulse did not sign the Supplemental Order of Probation or the
Agreement of Supervision until September 15, 2010, he was not placed on Probation
until September 15, 2010. Therefore, the time he spent incarcerated waiting for housing

5

Mr. Hulse has filed a Motion to Augment the Record with the transcript from the
September 3, 2010 hearing. This transcript has not been prepared. Mr. Hulse is not
filing a Motion to Suspend because this case is on its third extension and the minute
order appears detailed enough to alleviate concern that the transcript will provide
additional information.
However, if the transcript does contradict or significantly
supplement anything stated in the minute order, Mr. Hulse will seek leave to amend his
brief accordingly.
6

to become available constitutes an extension of his time in custody awaiting disposition
of his probation violation and was not a condition of probation.
Mr. Hulse was not released from custody on probation until September 16, 2010
and, therefore, he is entitled to receive credit for time spent incarcerated from
September 4, 2010 through September 16, 2010.

11.

The District Court Abused Its Discretion When It Failed To Sua Sponte Reduce
Mr. Hulse's Sentence of Four Years, With Two Years Fixed, Upon Revoking His
Probation
Mr. Hulse asserts that, given any view of the facts, his unified sentence of four
years, with two years fixed, is excessive. Due to the court's power under Rule 35 to sua
sponte reduce the length of the original sentence upon the revocation of probation, on

appeal, an appellant can challenged the length of the sentence executed as being
excessive. State v. Jensen, 138 Idaho 941, 944 (Ct. App. 2003). Where a defendant
contends that the sentencing court imposed an excessively harsh sentence, the
appellate court will conduct an independent review of the record, giving consideration to
the nature of the offense, the character of the offender, and the protection of the public
interest. See State v. Reinke, 103 Idaho 771, 772 (Ct. App. 1982). In the context of an
appeal from an order revoking probation, "an appellate court will not consider whether
the sentence was excessive when originally pronounced in the judgment of conviction,"
instead "review is limited to whether the sentence was excessive in light of the
circumstances existing when the court revoked probation." Jensen, 138 Idaho at 944.
Further, when this Court reviews "a sentence that is ordered into execution following a
period of probation, [the Court] will examine the entire record encompassing events
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before and after the original judgment." State v. Hanington, 148 Idaho 26, 28 (Ct. App.
2009).
The Idaho Supreme Court has held that, "'[w]here a sentence is within statutory
limits, an appellant has the burden of showing a clear abuse of discretion on the part of
the court imposing the sentence."'

State v. Jackson, 130 Idaho 293, 294 (1997)

(quoting State v. Cotton, 100 Idaho 573, 577 (1979)). Mr. Hulse does not allege that his
sentence exceeds the statutory maximum. Accordingly, in order to show an abuse of
discretion, Mr. Hulse must show that in light of the governing criteria, the sentence was
excessive considering any view of the facts. Id. The governing criteria, or objectives of
criminal punishment, are: (1) protection of society; (2) deterrence of the individual and
the public generally; (3) the possibility of rehabilitation; and (4) punishment or retribution
for wrongdoing. Id.
Here, Mr. Hulse has severe substance abuse issues involving alcohol and was
intoxicated at the time of the original offense. (PSI, pp.2, 9-10.) The Idaho Supreme
Court has specifically ruled that the ingestion of drugs and alcohol, resulting in impaired
capacity to appreciate criminality of conduct, can be a mitigating circumstance. State v.
Osborn, 102 Idaho 405, 414, 631 P.2d 187, 196 (1981).

Ms. Scheffer stated that

Mr. Hulse had been up drinking all night long and was extremely intoxicated. (PSI, p.2.)
The police officers who reported to the scene also stated that Mr. Hulse had a very
strong odor of alcohol on his breath and was extremely intoxicated. (PSI, p.2.)
Additionally, Mr. Hulse has various mental health conditions. He was diagnosed
with Cognitive Disorder NOS with elements of Bipolar Disorder, an Impulse Control
Disorder, a Substance Abuse Disorder, and a Personality Disorder.
Evaluation 2/15/13, p.3)

(Psychological

He is currently on medication for depression and anxiety.
8

(PSI, p.8.)

Additionally, Mr. Hulse suffers from muscle tremors.

(Psychological

Evaluation 2/15/13, p.3.) Mr. Hulse also reports that he was verbally and physically
abused by his stepmother when he was a child. (PSI, p.6.)
Despite the challenges that Mr. Hulse faces, he has shown a willingness to
participate in treatment and counseling.

He would like to further his education and

attend Alcoholic Anonymous and Domestic Battery classes. (PSI, p.10.) Mr. Hulse and
Ms. Scheffers share a son and Ms. Scheffers supports Mr. Hulse in his rehabilitation.
(Letter from Chrystal Scheffers 6/2/09, attached to PSI.)

At his disposition hearing,

Mr. Hulse demonstrated that he had internalized skills from his domestic violence
classes, including having a safety plan and understanding the different ways that men
and women think. (Tr. 3/1/13, p.10, Ls.11-13, p.14, Ls.13-22.)
Mr. Hulse also has potential for employment, which will aid in his rehabilitation.
At his disposition hearing, Mr. Hulse presented a letter from T&T Roofing Company
stating that he had an opportunity to work as a roofer. (Evidentiary Hearing 12/7/12,
Defense Exhibit A, p. 9.) He received his GED in 1994. (PSI, p.8.) He also attended
school online through Ashworth College to study plumbing. (Psychological Evaluation
2/15/13, p.3.)
Mr. Hulse maintains that the district court abused its discretion when it failed to
sua sponte reduce his sentence of four years, with two years fixed, following revocation

of his probation in light of his substance abuse and mental health issues and the
progress that he has made in his domestic violence courses.
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CONCLUSION
Mr. Hulse respectfully requests that this Court reverse the district court's order
partially denying his Motion for Credit for Time served and remand the for an amended
judgment awarding him credit for the time he spent in custody on this case between
September 4, 2010 and September 16, 2010. Additionally, Mr. Hulse requests that this
Court reduce his sentence as it deems appropriate.
DATED this 29 th day of January, 2014.

KIMBERL y E. SMITH
Deputy State Appellate Public Defender
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